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s a er undamental rinile o the ͥ͝͠͡ onstitution, rinile o eualit 
and rohiition o disrimination does not onl sere as the asi norm, ut most 
imortantl it also hae untions as the soure o moralit or the onstitution, 
as ell as or the raties o olitis, soioǦeonomis and la in ndonesia. 
his artile ill ik and analses siniƤant and landmark deisions that made 
 the onstitutional ourt o ndonesia in its ͜͝ ears eistene related to 
rinile o eualit and rohiition o disrimination to understand ho the 
ourt interreted the onstitution and hih rinile that usuall used  the 
ourt in its raties. he result is ased on its ͜͝ ears o eerienes, he 
onstitutional ourt o ndonesia hae ae tremendous ontriution or the 
rotetion o human rihts and the adanement o demora and nomora 
in ndonesia, eseiall or the estalishment o the rinile o eualit and 
the rohiition o disrimination ased on ͥ͝͠͡ onstitution and the rinile 
o roortionalit.
ǣ rinile o eualit, rohiition o disrimination, human rihts.
The First Ten Years Of The Constitutional Court Of Indonesia:
The Establishment Of The Principle Of Equality And The Prohibition Of Discrimination
Constitutional Review, December 2015, Volume 1, Number 2120
Ǥ 
rtile ͝ ararah ȋ͞Ȍ o the ͥ͝͠͡ onstitution states that soereint is in 
the hands o the eole and is eerised in aordane ith the onstitution. 
rtile ͝ ararah ȋ͟Ȍ o the ͥ͝͠͡ onstitution states that the ndonesian state 
is a state ruled  la ȋneara hukumȌ. his shos that the hihest soereint 
is in the hands o the eole. s a state aƥrmin the rule o la, an ation o 
the state aen and its itien must e in aordane ith the reailin leal 
rule. eal in this ase is the hierarh o norms, the innale o hih is the 
ͥ͝͠͡ onstitution. hereore, the imlementation o demora must also e 
ased on the leal rule oneed  the ͥ͝͠͡ onstitution. n the other hand, 
the alied and enored la must reƪet the ill o the eole. hereore, 
it must e ensured that there is artiiation  the eole in the roess o 
state deision makin. a is not made to ensure the interest o seeral rulin 
indiidualsǢ instead, it is made to ensure the interest o all itiens. he ill o 
all itiens is reƪeted in the ͥ͝͠͡ onstitution. hereore, the ͥ͝͠͡ onstitution 
is the hihest la. n loer leal norm and all raties o state and nation 
must e in aordane ith the roisions o the ͥ͝͠͡ onstitution.
o saeuard the surema o the ͥ͝͠͡ onstitution, the onstitutional ourt 
o ndonesia has een ormed as one o the udiiar authorit oraniin ourt 
roeedins in order to enore the la and ustie. he onstitutional ourt o 
ndonesia is a hih state institution, the eistene and authorit o hih are 
mandated  the ͥ͝͠͡ onstitution and urther stiulated in a Numer ͞͠ 
o the ear ͜͜͟͞ reardin the onstitutional ourt. he onstitutional ourt 
o ndonesia has our authorities and one oliation as mandated  rtile 
͞͠ ararahs ȋ͝Ȍ and ȋ͞Ȍ o the ͥ͝͠͡ onstitution. he our authorities o the 
onstitutional ourt relate to eaminin at the Ƥrst and Ƥnal leel. he ourtǯs 
deisions are Ƥnal in the udiial reie o las aainst the onstitutionǢ deidin 
disutes oer the authorit o state institution hose authorit is ranted  
the onstitutionǢ deidin the dissolution o olitial artiesǢ and deidin 
disute oer the results o eneral eletions. Meanhile, the oliation o the 
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onstitutional ourt is to roide deisions ased on the onstitution on the 
oinion o the ouse o the eoleǯs eresentaties reardin the ausation 
o iolations  the resident andȀor the ie resident.
Based on its authorities, aordin to Jiml sshiddiie, the onstitutional 
ourt o ndonesia is the uardian o the onstitution in relation to the our 
authorities and the oliation mentioned aoe. onseuentl, the onstitutional 
ourt untions as the sole interreter o the onstitution. he onstitution as 
the hihest la stiulates that the state e oerned ased on the rinile o 
demora and that one o the untions o the onstitution is to rotet human 
rihts, hih are ensured in the onstitution. Based on this idea, human rihts 
eome the onstitutional riht o the itien. onseuentl, the onstitutional 
ourt also untions as the uardian o the demora, the rotetor o the 
itienǯs onstitutional rihts, and the rotetor o human rihts. ordin to 
Moh. Mahud M., all suh authorities and oliations o the onstitutional 
ourt are losel related to the onet and imlementation o demora. his 
is in line ith the asis o the estalishment o the onstitutional ourt to 
uarantee the imlementation o the onstitution as ell as to strenthen the 
sstem o onstitutional demora and the mehanism o heks and alanes 
amonst the ranhes o state oer.
he soereint o the eole is the undamental rinile o the onstitution 
and does not onl determine the eature and sirit to the onstitution, ut also 
is deemed as the moral soure or the entiret o the nationǯs las and olitis. 
he rinile o eualit and rohiition o disrimination is a mandate o the 
onstitution inluded in the reamle to the ͥ͝͠͡ onstitution hih states, “And 
ndonesiaǯs strule or indeendene has no reahed a oul moment, leadin 
the eole o ndonesia sae and sound to the atea o the indeendene o 
the ndonesian tate, hih is ree, united, soerein, ust and roserousǥ 
	urthermore, in order to orm a 
oernment o the tate o ndonesia, hih 
shall rotet the entire ndonesian nation and the entire ndonesian natie land, 
and in order to adane eneral elare, to deelo the intelletual lie o the 
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nation, and to artake in imlementin orld order ased uon indeendene, 
eternal eae, and soial ustie, ndonesiaǯs National ndeendene shall e 
enshrined in the onstitution o the euli o ndonesia, estalished ithin 
the struture o the tate o the euli o ndonesia ith the soereint o 
the eole ...ǳ.
he rinile o eualit and rohiition o disrimination is also ound in 
Artile ͣ͞ ararah ȋ͝Ȍ o the ͥ͝͠͡ onstitution, hih reads, “ithout eetion, 
all itiens shall hae an eual osition eore the la and in oernment and 
shall e oliated to uhold suh la and oernmentǳǢ Artile ͤ͞ ararah 
ȋ͝Ȍ, hih reads, “er erson shall hae the riht to the reonition, the 
uarantee, the rotetion and the leal ertaint o ust las as ell as eual 
treatment eore the laǳǢ Artile ͤ͞ ararah ȋ͞Ȍ, hih reads, “er erson 
erson shall hae the riht to ork and to reeie ust and aroriate reards 
and treatment in their orkin relationshis.ǳ Artile ͤ͞ ararah ȋ͟Ȍ, hih 
reads, ǳer erson shall hae the riht to otain eual oortunities in the 
oernmentǳǢ Artile ͤ͞ ararah ȋ͞Ȍ, hih reads, “er erson shall hae the 
riht to otain ailities and seial treatment in otainin eual oortunities 
and eneƤts or ahiein eualit and ustieǳǢ Artile ͤ͞ ararah ȋ͞Ȍ, hih 
reads, “er erson shall hae the riht to e ree rom disriminator treatment 
on an asis hatsoeer and shall hae the riht to otain rotetion aainst 
an suh disriminator treatmentǳǢ Artile ͤ͞ ararah ȋ͠Ȍ, hih reads, “The 
rotetion, romotion, enorement and ulƤlment o human rihts shall e the 
resonsiilit o the state, artiularl the oernmentǳǢ Artile ͤ͞J ararah 
ȋ͝Ȍ, hih reads, “er erson shall e oliated to reset the human rihts o 
another erson in the orderl lie o ommunit, nation and stateǳǢ and Artile 
ͤ͞J ararah ȋ͞Ȍ, hih reads, “n the enoment o their rihts and reedoms, 
eah erson is olied to sumit to the limits determined  la, ith the sole 
urose o uaranteein reonition and reset or the rihts o others and to 
ulƤl the reuirements o ustie and takin into onsideration moralit, reliious 
alues, seurit, and uli order in a demorati ommunit.ǳ
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As a er undamental rinile o onstitution, the rinile o eualit 
and rohiition o disrimination does not onl sere as the asi norm, ut 
most imortantl it untions as the soure o moralit or the onstitution, 
as ell as or the raties o olitis, soioǦeonomis, and la in ndonesia. 
Moreoer, the rinile o eualit and rohiition o disrimination must not 
ontradit the riniles o human rihts as these are the asis or the status o 
manȀomen and hisȀher dinit.  This artile ill analses siniƤant deisions 
made  the onstitutional ourt o ndonesia in its Ƥrst ͜͝ ears o eistene 
ith relation to the rinile o eualit and rohiition o disrimination ith 
a ie to understandin ho the ourt has interreted the onstitution. 
Ǥ 
1. Ƥ         

ine ͜͜͟͞, the onstitutional ourt has made seeral deisions on a 
numer o etitions. These deisions are siniƤant to the onetual shits 
ithin the ndonesian state administration sstem, eseiall in relation to 
the rinile o eualit and rohiition o disrimination. 
. ͜11Ǧ͜1ͣȀǦȀ͜͜͟͞
The onstitutional ourt o ndonesia assed a deision in a ase 
o etition or udiial reie o a Numer ͝͞ ear ͜͜͟͞ reardin 
the 
eneral letion o memers o the eoleǯs eresentatie 
ounil ȋhereinater ean erakilan akat or Ȍ, the eional 
eresentatie ounil ȋhereinater ean erakilan aerah or Ȍ 
and the eional eoleǯs eresentatie ounil ȋhereinater ean 
erakilan akat aerah or Ȍ ȋ
eneral letion aȌ aainst 
the ͥ͝͠͡ onstitution. Artile 6͜ suǦartile  o 
eneral letion a 
determines the riteria or , , roine  and eenȀ
Muniialit  andidate memers as not ein ormer memers 
o anned oranisations o the ndonesian ommunist art ȋartai 
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Komunis ndonesia or KȌ, inludin its mass oranisations, or ein 
diretl or indiretl inoled in the etemer ͟͜, ͥ͝6͡ Moement  the 
ndonesian ommunist art ȋ
͟͜ȀKȌ or other anned oranisations. 
The onstitutional ourt stated that the ͥ͝͠͡ onstitution rohiits 
disrimination as stated in Artile ͣ͞ ararah ȋ͝Ȍ, Artile ͤ͞ 
ararah ȋ͝Ȍ, Artile ͤ͞ ararah ȋ͞Ȍ o the onstitution. oeer, 
the aorementioned Artile 6͜ suǦartile  o a Numer ͝͞ ear ͜͜͟͞ 
rohiits a rou o ndonesian itiens ȋara Neara ndonesia or 
NȌ rom ein nominated and rom eerisin the riht to e eleted, 
ased on olitial elies the one adoted. Artile ͝ ararah ȋ͟Ȍ o 
a Numer ͥ͟ ear ͥͥͥ͝ reardin uman ihts as elanation o 
the roisions o Artile ͣ͞ and Artile ͤ͞ o the ͥ͝͠͡ onstitution does 
not usti disrimination ased on diơerenes o reliion, nationalit, 
rae, ethniit, rou, soial status ateor, eonomi, status, ender, 
lanuae or olitis. Artile ͣ͞ ararah ȋ͝Ȍ o the ͥ͝͠͡ onstitution 
stated, “ithout eetion, all itiens shall hae eual standin eore 
the la and in oernment and shall e oliated to uhold suh la 
and oernmentǳ, Artile ͤ͞ ararah ȋ͝Ȍ hih reads, “er erson 
shall hae the riht to the reonition, the uarantee, the rotetion 
and the leal ertaint o ust las as ell as eual treatment eore the 
laǳ,  Artile ͤ͞ ararah ȋ͠Ȍ hih reads, “The rotetion, romotion, 
enorement and ulƤlment o human rihts shall e the resonsiilit 
o the state, artiularl the oernmentǳ ere also in line ith Artile 
͞͝ niersal elaration o uman ihts hih statesǣ
͝. erone has the riht to take art in the oernment o his ountr, 
diretl or throuh reel hosen reresentaties .
͞. erone has the riht o eual aess to uli serie in his ountr.
͟. The ill o the eole shall e the asis o the authorit o 
oernmentǢ this ill shall e ressed in eriodi and enuine 
eletions, hih shall e  uniersal and eual suơrae and shall 
e held  seret ote or  euialent ree otin roedures.
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Moreoer, durin the net deeloment o human rihts relatin 
to the rotetion o iil and olitial rihts, the nited Nations in 
ͥ͝66 reated the nternational oenant on iil and olitial ihts 
ȋȌ, eơetie rom ͝ Januar ͥͥ͝͝ suorted  ͥ͞ state o ͝6͜ state 
memer o the nited Nations. Artile ͞͡ o the  states, “er 
itien shall hae the riht and the oortunit, ithout an o the 
distintions Mentioned in artile ͞ and ithout unreasonale restritionsǣ 
aȌ To take art in the ondut o uli aơairs, diretl or throuh 
reel hosen reresentatiesǢ Ȍ To ote and to e leted at enuine 
eriodi eletions, hih shall e  uniersal and eual suơrae and 
shall e held  seret allot, uaranteein the ree eression o the 
ill o the eletorsǢ  Ȍ To hae aess, on eneral terms o eualit, to 
uli serie in his ountrǢǳ
The onstitutional rihts o itiens to ote and the riht to e a 
andidate is a riht uaranteed  the onstitution, las and international 
onentions, suh that i restritions do our, leadin to the elimination 
and remoal o said rihts reerred, this ould amount  to a iolation 
o the human rihts o itiens. t is true that Artile ͤ͞J ararah ͞ 
o the ͥ͝͠͡ onstitution ontains a roision that allos restrition o 
the rihts and reedoms o a erson  la, ut the restritions on these 
rihts must e on the asis o stron reasons and must e reasonale, 
roortionate and not eessie. uh restritions an onl e used ith 
the “the sole urose o uaranteein reonition and reset or the 
rihts o others and to ulƤl the reuirements o ustie and takin into 
onsideration moralit, reliious alues, seurit, and uli order in a 
demorati ommunitǳǢ ut restritions on the riht to e a andidate 
as the roisions o Artile 6͜ suǦartile  o 
eneral letion a 
eisted onl or olitial onsiderations. n addition, restritions on 
the riht to ote ȋoth atie and assieȌ in the eneral eletion are 
tiall ased onl on the onsideration o ators suh as ae and 
inometene o mental state, as ell as other restritions suh as the 
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result o hain otin rihts reoked  a Ƥnal and indin ourt rulin, 
hih in eneral is indiidual and not olletie.
The rohiition aainst ertain rous o itiens to run or the 
leislatie osition ased on Artile 6͜ suǦartile  
eneral letion 
a learl ontains shades o olitial unishment reerrin to a 
seiƤ rou. As a state ased on the rule o la, an restritions that 
hae a diret onnetion ith the rihts and reedoms o itiens must 
e ased on ourt deisions that hae indin leal ore. A riminal 
resonsiilit an onl e held aountale or the eretrator ȋdaderȌ 
or aomlie ȋmededaderȌ or aessor ȋmedelihtieȌ, and as suh, it 
is an at that is ontrar to la, ustie, rule o la and the riniles o 
the state ased on la should santions e imosed on a erson ho is 
not diretl inoled. Thereore, the onstitutional ourt states that the 
roision o Artile 6͜ suǦartile  o the 
eneral letion a, hih 
reads “Not a ormer memer o the anned ndonesian ommunist 
art ȋKȌ, inludin its mass oranisations nor a erson diretl or 
indiretl inoled in the ͟͜ etemer Moement ȋ
͟͜ȀKȌ, or an 
other anned oranisationsǳ onstitutes a denial o the human rihts o 
the itiens or disrimination ased on olitial elies, and thereore it 
is ontraditor to the human rihts rotetion uaranteed  the ͥ͝͠͡ 
onstitution, as intended in Artile ͣ͞ and Artile ͤ͞ ararah ȋ͝Ȍ, 
ararah ȋ͟Ȍ, and Artile ͤ͞ ararah ȋ͞Ȍ.
. ͜͡͡ȀǦȀ͜͜͞͠
The onstitutional ourt o ndonesia assed a deision in a ase o 
etition or udiial reie o the a ͝͞Ȁ͜͜͟͞ ȋ
eneral letion aȌ. 
Artile ͟͟͝ ȋ͝Ȍ hih roides that the deision o a istrit ourt that 
enalies a deendant or ommittin an oơense suet to no more 
than ͤ͝ monthsǯ imrisonment, and the deision o a istrit ourt as 
the ourt o the Ƥrst and Ƥnal leel ith a Ƥnal deision, roides no 
oortunit or the etitioner as a deendant to otain a seond oinion 
in the aellate leel eamination, unlike a deendant in a uik ase 
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o traƥ iolation as set orth in Artile ͜͞͡ o the riminal roedural 
ode and Artile ͞͝͝ ȋ͡Ȍ o a ͟͝Ȁͥͥͣ͝ reardin the Militar Triunal. 
This is rearded  the etitioner as a disrimination that ontraenes 
the ͥ͝͠͡ onstitution. Aordin to the ourt, Artile ͤ͞ ȋ͝Ȍ hih 
ontains the reonition, the uarantee, the rotetion and air leal 
ertaint as asi rihts roteted  the onstitution, and thereore 
the reonition and the rotetion o the asi rihts are not asoluteǢ 
hoeer, ertain limitations are ustiƤed as set orth in Artile ͤ͞J ȋ͞Ȍ 
hih roides that “n eerisin hisȀher riht and reedom, eer erson 
must sumit to the restritions stiulated in las and reulations ith 
the sole urose to uarantee the reonition o and the reset or 
other ersonsǯ rihts and reedom and ulƤll air demand in aordane 
ith the onsiderations o moralit, reliious alues, seurit, and uli 
order in a demorati soietǳ.
t is admitted that in determinin the deiation rom Artile ͜͞͡ 
o the riminal roedural ode hih is rearded as the roedural 
la reulation that oerns the rihts o a deendant to Ƥle an aeal 
in summar roeedins or riminal ases. oeer, there are 
inonsistenies in stiulatin the ateories o uik ases and minor 
ases knon in the riminal leal sstem and riminal roedural ode, 
throuh hih it is eident that the leislators did not hae a seiƤ 
arameter as the standard ith eneral aliation, hih is rearded 
as a eakness to suh an etent that a traƥ iolation ase as a uik 
ase has an otion or an aeal eơort i the unishment inoles the 
deriation o reedom, hile on the other hand in the ase o eneral 
eletion rime sueted to a maimum imrisonment o ͤ͝ months, 
suh leal remed is not aailale. oeer, the ourt is o the oinion 
that due to the nature o the 
eneral letion rime hih reuires a 
summar deision, the reulation o hih ein related to the state 
administration aenda that reuires leal ertaint, suh seial reulation 
is suƥientl rounded and does not ontraene the ͥ͝͠͡ onstitution.
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. ͜͜͢ȀǦȀ͜͜͞͡
The onstitutional ourt o ndonesia assed a deision in the 
ase o etition or udiial reie o the a ͥ͟Ȁ͜͜͞͠ ȋthe eional 

oernment aȌ. The etitioner has arued that Artile ͥ͡ ȋ͝Ȍ and ȋ͟Ȍ the 
eional 
oernment a, hih stiulates that onl olitial arties or 
oalition o olitial arties an roose a air o reional headȀreional 
deut head andidates, hih has eliminated the oortunit or an 
indiidual roose himȀhersel diretl and indeendentl as a reional 
head andidate, is deemed to e ontraditor to the ͥ͝͠͡ onstitution. 
Aordin to the ourt, eual status and oortunities in the oernment 
hih ould also mean ithout disrimination is a diơerent issue than 
the demorati mehanism o reruitment or oernment ositions. t 
is true that the rihts o eer itien to otain eual oortunities in 
oernment is roteted  the onstitution insoar as the aorementioned 
itien meets the reuirements determined in la related ith it, amon 
others, the reuirements o ae, eduation, hsial and mental health as 
ell as other reuirements. uh reuirements ill al to eer itien, 
ithout distinuishin eole, in terms o, trie, rae, ethniit, rou, 
lassiƤation, soial status, eonom status, ender, lanuae and olitial 
elies. Meanhile, the deƤnition o disrimination hih is rohiited 
in said Artile ͣ͞ ȋ͝Ȍ and Artile ͤ͞ ȋ͟Ȍ o the ͥ͝͠͡ onstitution has 
een elaorated urther in Artile ͝ ȋ͟Ȍ o a ͥ͟Ȁͥͥͥ͝.
The reuirements or the nomination o a air o reional headȀ
reional deut head to e nominated  a olitial art, is the 
mehanism or roedure on ho the eletion o the intended reional 
head is to e imlemented, and does not eliminate the indiidual riht 
to artiiate in the oernment, insoar as the onditions o nomination 
throuh a olitial art is onduted, so that ith the ormulation 
o disrimination as elaorated in Artile ͝ ȋ͟Ȍ o a ͥ͟Ȁͥͥͥ͝ and 
Artile ͞ o , hih is insoar as the distintion arried out is 
not ased on reliion, trie, rae, ethniit, rou, lassiƤation, soial 
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status, eonomi status, ender, lanuae and olitial elies, then the 
nomination throuh a olitial art annot e deemed ontraditor 
to the ͥ͝͠͡ onstitution eause the hoie o suh sstem is a leal 
oli hih annot e tested unless onduted hahaardl ȋillekeurȌ 
and eeedin the leislatorsǯ authorit ȋdetournement de ouoirȌ. The 
restritions on olitial rihts are alidated  Artile ͤ͞J ȋ͞Ȍ o the ͥ͝͠͡ 
onstitution, insoar as the intended restritions are set orth in la.
Moreoer, the rantin o the onstitutional rihts to nominate or a 
andidate air o reional headȀreional deut head to olitial arties, 
shall not e onstrued that it ill eliminate the itienǯs onstitutional 
riht, in asu the etitioner to eome a reional head, insoar as the 
etitioner meets the reuirements o Artile ͤ͡ and to e onduted 
throuh the roedures mentioned in Artile ͥ͡ ȋ͝Ȍ and ȋ͟Ȍ o the 
eional 
oernment a, and that suh reuirements shall onstitute 
a indin mehanism or roedure to eer itien ho ill eome a 
andidate or reional headȀreional deut head.
. ͜͜͢ȀǦȀ͜͜͢͞
The onstitutional ourt o ndonesia assed a deision in the 
ase o etition or udiial reie o the a ͣ͞Ȁ͜͜͞͠ onernin 
ommission or the Truth and eoniliation ȋKK aȌ aainst the 
ͥ͝͠͡ onstitution. Aordin to the ourt, there is onusion and 
ontradition eistin in Artile ͣ͞ o the KK a are related to the 
emhasis on the eretrators as an indiidual in indiidual riminal 
resonsiilit, hereas the eretrators and itims as ell as itnesses 
o human rihts iolation inidents rior to the aliation o the a 
on uman ihts ourt an no loner e ound. eoniliation eteen 
the eretrators and itims intended in the la a uo eomes almost 
imossile to e ahieed, i it is onduted  alin indiidual 
riminal resonsiilit aroah. ith suh aroah, hih deends 
on amnest must e onl restitution, namel omensation ranted  
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the eretrators or a third art. n the other hand, i the urose is 
to ahiee a reoniliation and the aroah alied is not o indiidual 
nature, the startin oint shall e ross iolation o human rihts and the 
eistene o itims serin as a arameter o reoniliation  rantin 
omensation and rehailitation. Those to aroahes, in relation 
to restitution, omensation, and rehailitation, annot e rendered 
deendant on an irreleant issue eause amnest is a reroatie riht 
o the resident, the rantin or reusal o hih is u to the resident. 
Moreoer there is no leal rounds and reasons or the rantin 
o amnest, artiularl due to the stiulation is onl aliale or 
the ross iolation o uman ihts ourrin rior the aliation o 
the a on uman ihts ourt. Beside that, the ormulation o the 
roisions and the ossile imlementation o the roisions to ahiee 
the eeted reoniliation,  is o the oinion that the asis and 
urose o the KK, as set orth in Artile ͞ and Artile ͟ o the a, 
are imossile to e ahieed due to the lak o uarantee o leal 
ertaint ȋrehtsonekerheidȌ. Thereore, the ourt has reieed this 
a aainst the ͥ͝͠͡ onstitution and it must aordinl e delared 
as not hain indin leal ore. 
. ͤ͜͞Ǧͥ͜͞ȀǦȀ͜͜͢͞
The onstitutional ourt o ndonesia assed a deision in the ase 
o etition or udiial reie o the a ͥ͟Ȁ͜͜͞͠. The etitioners arued 
that Artile ͟͡ uǦArtile a o the a hih reuired a minimum o 
͞͝ ears o ae or ndonesian Mirant orkers ho ill e emloed 
 indiidual sers has disriminated the rihts o the etitioners to 
orkin and the riht to an ouation. The ourt is o the oinion that 
in order to osere hether or not the roision o Artile ͟͡ uǦArtile 
a o the TK a is disriminator Ƥrst estalished the deƤnition 
o disrimination ithin the soe o human rihts la suh as rom 
Artile ͝ ȋ͟Ȍ o a ͥ͟Ȁͥͥͥ͝, Artile ͞  hih has een ratiƤed 
 ndonesia ith a ͝͞ Ȁ ͜͜͞͡ and in the ratie o the uroean 
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ommunit, as inluded in ounil iretie ͣ͜͜͞ȀͣͤȀ o Noemer 
ͣ͞, ͜͜͜͞ that estalishin a eneral rameork or eual treatment in 
emloment and ouation. 
Aordin to the ourt, Artile ͟͡ uǦArtile a o the a is not 
an elimination o the riht to an ouation, ut is instead a ustiƤale 
reuirement in the interest o ulƤllin the dut o the state to rotet 
its itiens ho are emloed or indiidual sers oerseas. Artile ͟͡ 
uǦArtile a o the a also does not ontain an disriminator nature 
as arued  the etitioners and is not ontrar to the ͥ͝͠͡ onstitution 
either. Moreoer, oth the intended roisions o the ͥ͝͠͡ onstitution 
do not reulate the onstitutional rihts related to disrimination.
.  1͞ȀǦȀͣ͜͜͞
The onstitutional ourt o ndonesia assed a deision in the 
ase o etition or Judiial eie o a ͝Ȁͥͣ͝͠  ȋthe Marriae aȌ. 
Aordin to the ourt, the roisions eistin to reulate olam 
or ndonesian itiens hose reliious las on olamous marriae 
are aetale, eause aordin to Artile ͞ ȋ͝Ȍ o the Marriae a, 
a marriae is leitimate insoar as it is onduted aordin to their 
resetie reliions and elies. n the ontrar, it ill not e aetale 
i the Marriae a reulates olam or those hose reliious las 
do not reonie the ratie o olam. Thus, the diơerene in suh 
reulation is not a orm o disrimination, eause the reulation does 
not disriminate an art, ut instead, it reulates aordin to hih 
matters are neessar, hile disrimination is the at o iin diơerent 
treatments toards to similar issues. 
The artiles in the Marriae a hih state the reasons, reuirements 
and roedures o olam, are none other than an eơort to uarantee 
the reonition o the rihts o ies and uture ies the eerise o 
hih eomes their husandsǯ resonsiilit as the ones enain in 
olam in the ontet o realiin the oetie o a marriae. Thus, 
suh an eơort annot e onstrued as ein intended to eliminate 
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roisions hih allo olamous marriae. Thus the desrition o 
a ondition hih reuires a husand ho ishes to ratie olam 
to e ale to ie air treatment is as ollosǣ The are not ontrar to 
Artile ͤ͞B ȋ͝Ȍ o the ͥ͝͠͡ onstitution, eause the roisions reardin 
the reasons, reuirements and roedures o olam are not  an 
means limitin the riht o eer erson to ound a amil and roreate 
throuh leitimate marriae. 	or Moslems, it ma e ahieed throuh 
either monoamous or olamous marriae, under the ondition that 
the ulƤll the reasons, reuirements and roedures o either te o 
the marriae as intended in the Marriae aǢ
The are not ontrar to Artile ͤ͞ ȋ͝Ȍ, Artile ͤ͞ ȋ͝Ȍ, Artile 
ͥ͞ ȋ͝Ȍ and ȋ͞Ȍ o the ͥ͝͠͡ onstitution either eause the onditions 
reuired to e ulƤlled  a husand to e ale to ratie olam 
do not in an a disallo eer erson to reel erorm the reliious 
oserane o their adoted reliions. ikeise, the ͥ͝͠͡ onstitution 
onl ontains riniles hih uarantee the reedom to erorm 
reliious oserane aordin to oneǯs reliion. The Marriae a 
hih reulates the intended reasons, reuirements, and roedures o 
olam is not ontrar to the aoementioned riniles. n at, the a 
uo a reinores suh uarantee as eressl desried in luidation 
on Artile ͞ ȋ͝Ȍ o the Marriae a hih reads, “B the ormulation 
o this Artile ͞ ararah ȋ͝Ȍ, there shall e no marriae outside the 
las o oneǯs resetie reliion and elie, in aordane ith the ͥ͝͠͡ 
onstitution. That hih is intended  in the las o oneǯs resetie 
reliion and elie shall inlude the roisions o aliale las or hisȀ
her reliion and elie insoar as the are not ontrar to or otherise 
roided in this a“. 
.  1͢ȀǦȀͣ͜͜͞
The onstitutional ourt o ndonesia assed a deision in the ase o 
etition or Judiial eie o a ͝͞Ȁ͜͜͟͞ ȋthe 
eneral letions aȌ. 
The ourt is o the oinion that the roisions o Artile ͥ ȋ͝Ȍ and ȋ͞Ȍ 
The First Ten Years Of The Constitutional Court Of Indonesia:
The Establishment Of The Principle Of Equality And The Prohibition Of Discrimination
Constitutional Review, December 2015, Volume 1, Number 2 133
o the 
eneral letions a related to letoral Threshold ȋTȌ are not 
ontrar to Artile ͤ͞ ȋ͞Ȍ o the ͥ͝͠͡ onstitution reardin the riht 
to e ree rom disriminator treatments eause the aorementioned 
reuirements to e ale to artiiate in the olloin eneral eletions 
al to all olitial arties ater hain demoratiall assed the 
ometition throuh eneral eletions. hether or not the T roision 
is ulƤlled as the reuirements to artiiate in the olloin eneral 
eletions deends on the releant olitial arties and the onstituentsǯ 
suort, and thereore it ill not iml that the la is ƪaed i suh 
reuirements are not ulƤlled. uh matter is also not disrimination 
aordin to the human rihts ersetie as intended in the uman 
ihts a and .
Based on the 
eneral letions a, it is true that olitial arties 
hih hae otained the a status as a leal entit aordin to the olitial 
arties a annot automatiall artiiate in eneral eletions, sine 
the are still olied to ulƤll the reuirements roided or  the 
eneral 
letions a, suh as administratie eriƤation and atual eriƤation 
erormed  the 
eneral letions ommission ȋide Artile ͣ o the 

eneral letions aȌ, and hene the eistene o olitial arties and 
the artiiation o olitial arties in eneral eletions are to distint 
issues and not to e onused. At the er least, suh matters are the 
leal oli o the leislators and suh oliies are not ontrar to the 
ͥ͝͠͡ onstitution eause in at, the ͥ͝͠͡ onstitution has in at 
mandated the reedom or leislators to reulate suh matters, inludin 
the reuirements to artiiate in the olloin eneral eletions  
means o the T roision.
h.  11ȀǦȀͤ͜͜͞
The onstitutional ourt o ndonesia assed a deision in the ase 
o etition or Judiial eie o a Numer ͟͞ ear ͜͜͞͠ reardin 
the eional 
oernment ȋa Numer ͟͞Ȁ͜͜͞͠Ȍ and a Numer ͥ͞ 
ear ͣ͜͜͞ reardin the roinial 
oernment o the eial aital 
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eion o Jakarta as the aital o the nitar tate o the euli 
o ndonesia ȋa Numer ͥ͞Ȁͣ͜͜͞Ȍ  aainst the ͥ͝͠͡ onstitution. 
The etitioner arues that the reulation hih laes the autonom 
o the eial aital eion o Jakarta onl at the roinial leel as 
roided or in Artile ͣ͞͞ ararah ȋ͞Ȍ o a Numer ͟͞Ȁ͜͜͞͠, is a 
disriminator treatment toards the eole o Jakarta. Aordin to the 
etitioner, the eoleǯs riht to elet and e eleted has een imaired, 
sine the otion is limited to onl memers o the eoleǯs eislatie 
Asseml, the eional eresentatie ounil, the resident and the 
ie resident, memers o the eional eoleǯs eislatie Asseml 
and the 
oernor, and thereore it is onsidered ontraditor to Artile 
ͤ͞ ararah ȋ͞Ȍ o the ͥ͝͠͡ onstitution. 
The ourt disarees ith suh arument. The asene o the 
etitionerǯs riht to e eleted as the maor o the eial aital 
eion o Jakarta, and the asene o the riht o Jakartaǯs eole to 
elet memers o eional eoleǯs eislatie Asseml o muniialitȀ
reen in the eial aital eion o Jakarta, annot e rearded as 
disrimination eause it is euall aliale to all itiens ithout 
eetion or disrimination. Moreoer, the rantin o limited autonom 
at the leel o the eial aital eion o Jakarta roine is irreleant 
to the onsideration o uneual treatment hih ma ause onstitutional 
imairment to the itiens due to the at that the annot elet and 
e eleted as a reentȀmaor and memers o the eional eoleǯs 
eislatie Asseml o reenȀmuniialit in Jakarta. uh imairment 
ma ossil arise hen the osition o reentȀmaor and memers o 
the eional eoleǯs eislatie Asseml o reenȀmuniialit in 
Jakarta are indeed diretl eleted  the eole, ut there are ertain 
eole hose riht to elet andȀor e eleted is someho hindered. 
ith the seial reulation o the eial aital eion o Jakarta in 
a reardin eional 
oernment and a reardin the 
oernment 
o the roine o eial aital eion o Jakarta, the autonom has 
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een laed at the roinial leel, so there ill e no itien losin 
the riht to elet andȀor e eleted.
ikeise, the etitionerǯs arument that Artile ͣ͞͞ ararah ȋ͞Ȍ o 
a Numer ͟͞Ȁ͜͜͞͠ and Artiles ͥ͝ and ͞͠ o a Numer ͥ͞Ȁͣ͜͜͞ 
are ontraditor to Artile ͣ͞ ararah ȋ͝Ȍ o the ͥ͝͠͡ onstitution, 
ǳAll itiens shall hae an eual osition eore the la and oernment 
and shall e oliated to uhold suh la and oernment, ithout 
eetionǳ. The reulation hih laes the autonom o the eial 
aital eion o Jakarta onl at the roinial leel renders the diret 
eletion o reentȀmaor and memers o the eional eoleǯs eislatie 
Asseml o reenȀmuniialit  the eole ithin Jakartaǯs territor 
unneessar. t has no imliation hatsoeer on the eual osition o 
itiens eore the la and oernment. All itiens shall e entitled to 
elet andȀor e eleted to assume the eistin oernmental ositions 
in the oernment sstem o ndonesia ithout eetion, insoar as the 
reuirements ertainin thereto are met. The ourt is o the oinion 
that suh reulation is not ontraditor to the ͥ͝͠͡ onstitution.
.  1͞ȀǦȀͤ͜͜͞
The onstitutional ourt o ndonesia assed a deision in the ase 
o etition or udiial reie o a Numer ͜͝ ear ͤ͜͜͞ onernin 

eneral letions o the Memers o the eoleǯs eislatie Asseml 
ȋȌ, the eional eresentatie ounil ȋȌ and the eional 
eoleǯs eislatie Asseml ȋȌ ȑa Numer ͜͝Ȁͤ͜͜͞Ȓ, aainst 
the onstitution the ͥ͝͠͡ onstitution. The etitioners uestion the 
onstitutionalit o Artile ͟͝6 uǦArtile d o a ͜͝Ȁͤ͜͜͞ here it is 
ritten, “hain seats in   rom the result o the ͜͜͞͠ 
eneral 
letionsǳ. Basiall, the olitial arties artiiants in the ͜͜͞͠ 
eneral 
letions hih do not ulƤl the roisions o Artile ͟͝͡ o a ͜͝Ȁͤ͜͜͞ 
are suosed to hae no more riht to eome artiiants in the ͥ͜͜͞ 

eneral letions, eause the do not ulƤl the eletoral threshold 
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roisions, eet i the ulƤl the roisions o Artile ͥ ararah 
ȋ͞Ȍ o a ͝͞Ȁ͜͜͟͞. The ourt is o the oinion that the roision o 
Artile ͟͝6 uǦArtile d o ͜͝Ȁͤ͜͜͞ is not lear in its ratio legis i related 
to the transition eriod rom the eletoral threshold to arliamentar 
threshold rinile. 
This means that the issue is hether Artile ͟͝6 uǦArtile d o a 
͜͝Ȁͤ͜͜͞ is intended to ie oneniene to eome artiiants in the 
ͥ͜͜͞ 
eneral letions to all olitial arties artiiants in the ͜͜͞͠ 

eneral letions hih atuall do not ulƤl the stiulated eletoral 
threshold, or eause o the onsideration that the a ͜͝Ȁͤ͜͜͞ adots 
the arliamentar threshold, then the oneniene is limited to e 
alied on olitial arties hih alread hae seats in the arliament 
ȋȌ.  the intention is to ie suh oneniene, then suosedl 
all olitial arties artiiants in the ͜͜͞͠ 
eneral letions ͜͜͞͠ 
shall automatiall e ale to eome artiiants in the ͥ͜͜͞ 
eneral 
letions, ithout hain to o throuh the eriƤation roess  K, 
hether administratie eriƤation or atual eriƤation.  the intention 
is to ie limited oneniene, then suosedl, suh oneniene is in 
line ith the roisions o Artile ͜͞͞ ararah ȋ͝Ȍ o a ͜͝Ȁͤ͜͜͞, 
namel to ulƤl the minimum limit o ote auisition o ͞.͡τ ȋto oint 
Ƥe erentȌ o the numer o the nationall alid otes, ertainl ased 
on the result o the ͜͜͞͠ 
eneral letions, ut not ased on the seat 
auisition as roisions in Artile ͟͝6 uǦArtile d o a ͜͝Ȁͤ͜͜͞. 
Besides, the alue o seats in the sstem o the ͜͜͞͠ 
eneral letions 
does not alas reƪet the numer o otes auired here there are 
olitial arties hose national ote auisition is more than the ote 
auisition otainin seats in .
The roisions o Artile ͟͝6 uǦArtile d o a ͜͝Ȁͤ͜͜͞ hae 
indeed shon uneual and unust treatment toards olitial arties 
artiiants in the ͜͜͞͠ 
eneral letions that do not ulƤl the eletoral 
threshold ȑArtile ͥ ararah ȋ͝Ȍ o a Numer ͝͞Ȁ͜͜͟͞ unto Artile 
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͟͝͡ o a Numer ͜͝Ȁͤ͜͜͞Ȓ. uh unust treatment is shon  the 
at that are olitial arties that onl ained one seat in , een 
thouh their ote auisition as less than that o the olitial arties 
that do not hae seats in , ut ould e automatiall ree to eome 
artiiants o in the ͥ͜͜͞ 
eneral letionsǢ hereas the olitial 
arties hih had more ote auisition ut did not otain seats in 
, hae to o throuh a lon roess to e ale to artiiate in the 
ͥ͜͜͞ 
eneral letions, namel throuh the administratie eriƤation 
or atual eriƤation hase onduted  K.
. ͞͞Ǧ͞͠ȀǦȀͤ͜͜͞
The onstitutional ourt o ndonesia assed a deision in the 
ase o etition or the Judiial eie o a Numer ͜͝ ear ͤ͜͜͞ 
reardin the 
eneral letion o Memers o the eoleǯs eislatie 
Asseml, eional eresentatie Asseml, and eional eoleǯs 
eislatie Asseml ȋa Numer͜͝Ȁͤ͜͜͞Ȍ aainst the ͥ͝͠͡ onstitution. 
Aordin to the ourt, the roision o Artile ͞͝͠ suǦartiles a, , , 
d, and e o a Numer ͜͝Ȁͤ͜͜͞ stiulatin that the eleted andidate 
is the andidate auirin more than ͟͜τ ȋthirt erentȌ o the the 
oterǯs enominator ȋBȌ, or ositioned at smaller andida numer, 
i there is no andidates auirin otes o ͟͜τ ȋthirt erentȌ o the 
B, or ositioned at smaller andida numer, those auirin otes 
o ͟͜τ ȋthirt erentȌ o the B more than the roortional seats 
auired  a olitial art artiiatin in the 
eneral letion is 
unonstitutional. t is unonstitutional eause it is ontraditor to 
the sustantie meanin o the soereint o eole as desried aoe 
and ualiƤed as ontraditor to the rinile o ustie as set orth 
in Artile ͤ͞ ararah ȋ͝Ȍ o the ͥ͝͠͡ onstitution. t onstitutes a 
iolation o the soereint o eole and their euit i the eoleǯs 
asiration as reƪeted in their hoie is disrearded in desinatin the 
leislatie memers.  there are to andidates auirin etremel 
diơerent otes, it is ineitale that the andidate auirin the maorit 
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ote is onuered  the andidate auirin the minorit ote eause 
heȀshe assumes a osition ith a smaller andida numer.
ith the reonition o eualit and oortunit eore the la as 
adoted in Artile ͣ͞ ararah ȋ͝Ȍ and Artile ͤ͞  ararah ȋ͟Ȍ o 
the ͥ͝͠͡ onstitution, it means that eer leislatie memer andidate 
has eual osition and oortunit eore the la. The aliation o 
diơerent leal roisions or to similar onditions is as unair as alin 
a similar leal roisions or to diơerent onditions. Aordin to the 
ourt, the roision o Artile ͞͝͠ o a Numer͜͝Ȁͤ͜͜͞ ontains a 
doule standard so that it ma e deemed as unair as it alies diơerent 
las or similar ondition. The ourt states, t is true, ndonesia has 
aeted a oli o aƥrmatie ation, hih oriinates rom onention 
to liminate All 	orms o isrimination Aainst omen ȋAȌ, 
hoeer eause in the etition the ourt is ien the otion eteen 
the riniles roided or in the ͥ͝͠͡ onstitution and the demand or 
oli ased on the A, the ͥ͝͠͡ onstitution must e rioritised. 
nsoar as it is related to the roision o Artile ͤ͞ ararah ȋ͞Ȍ o 
the ͥ͝͠͡ onstitution, hereas “eer erson shall e entitled to otain 
seial treatmentǳ the stiulation o ͟͜τ ȋthirt erentȌ uota or 
oman andidate and one oman andidate rom eer three leislatie 
andidates, the ourt is o the oinion that it has met the roision on 
seial treatment.  
k. ͢͡ȀǦȀͤ͜͜͞
The onstitutional ourt o ndonesia assed a deision in the ase 
o etition or Judiial eie o a Numer ͠͞ ear ͤ͜͜͞ reardin 
the 
eneral letion o resident and ie resident ȋa Numer 
͠͞Ȁͤ͜͜͞Ȍ aainst the ͥ͝͠͡ onstitution. The sustane o the ormulation 
o Artile ͝ suǦartile ͠, Artile ͤ, Artile ͥ, and Artile ͟͝ ararah 
ȋ͝Ȍ o a Numer ͠͞Ȁͤ͜͜͞ is to determine that the andidate air o 
resident and ie resident shall e nominated and reistered  a 
olitial art or oalition o olitial arties artiiatin in the eneral 
The First Ten Years Of The Constitutional Court Of Indonesia:
The Establishment Of The Principle Of Equality And The Prohibition Of Discrimination
Constitutional Review, December 2015, Volume 1, Number 2 139
eletion ȋmeetin the reuirementsȌ rior to the imlementation o 
the eneral eletion. uh ormulation aordin to the ourt is not 
disriminator eause an erson meetin suh reuirements ma e 
nominated and reistered  a olitial art or oalition o olitial 
arties to eome resident andȀor ie resident ithout hain to 
eome the Manaement or Memer o a olitial art.
The ourt states, in a ondition here eole are ree to estalish 
olitial arties at resent, a andidate ma estalish hisȀher on art 
alon ith the ision and mission o the art hih is oin to e 
estalished i heȀshe is not interested in the eistin arties ithout 
an ostale so that the reason or the nomination o resident eond 
olitial arties shall e irreleant or roundless.
. ͟ȀǦȀͥ͜͜͞
The onstitutional ourt o ndonesia assed a deision in the ase 
o etition or udiial reie o a Numer ͜͝ ear ͤ͜͜͞ onernin 

eneral letions o the Memers o the eoleǯs eislatie Asseml 
ȋȌ, the eional eresentatie ounil ȋȌ and the eional 
eoleǯs eislatie Asseml ȋȌ ȑa Numer ͜͝Ȁͤ͜͜͞Ȓ, aainst the 
onstitution the ͥ͝͠͡ onstitution. The etitioners arue that Artile ͜͞͞ 
ararah ȋ͝Ȍ o a Numer ͜͝Ȁͤ͜͜͞ iolates the roision o Artile 
ͤ͞ ararah ȋ͝Ȍ o the ͥ͝͠͡ onstitution hih reads, “er erson 
shall hae the riht to the reonition, the uarantee, the rotetion 
and the leal ertaint o ust las as ell as eual treatment eore 
the laǳ and is also ontraditor to Artile ͤ͞ ararah ȋ͟Ȍ o the 
ͥ͝͠͡ onstitution hih reads, “er itien shall hae the riht to 
otain eual oortunities in oernment.ǳ Aordin to the ourt, the 
arliamentar Threshold oli stiulated in Artile ͜͞͞ ararah ȋ͝Ȍ 
o a Numer ͜͝Ȁͤ͜͜͞ asolutel does not disreard the riniles o 
uman ihts ontained in Artile ͤ͞ ararah ȋ͝Ȍ and ararah 
ȋ͟Ȍ o the ͥ͝͠͡ onstitution, sine eer erson, eer itien, and eer 
olitial art artiiatin in the 
eneral letion is treated euall 
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and otains eual oortunit throuh demorati ometition in the 

eneral letion. ndeed, there is a ossiilit that there are arties 
that sueed and those that ail in a ometition reerred to as 
eneral 
letion, ut the hane and oortunit remain eual.
The etitioners also arue that Artile ͜͞͞ ararah ȋ͝Ȍ o a 
Numer ͜͝Ȁͤ͜͜͞ is disriminator and irrational, so that it is ontraditor 
to Artile ͤ͞ ararah ȋ͞Ȍ o the ͥ͝͠͡ onstitution hih reads, “er 
erson shall hae the riht to e ree rom disriminator treatment on 
an asis hatsoeer and shall hae the riht to otain rotetion aainst 
an suh disriminator treatment.ǳ ith reard to suh arument, the 
ourt is o the oinion that the roision o Artile ͜͞͞ ararah ȋ͝Ȍ o 
a Numer ͜͝Ȁͤ͜͜͞ asolutel does not ontain disriminator nature 
and elements, sine it is onl alied oetiel to all olitial arties 
artiiatin in the 
eneral letion and all andidate memers o the 
eoleǯs eislatie Asseml rom the olitial arties artiiatin in 
the 
eneral letion ithout an eetion, ut also that there are no 
ators o disrimination o rae, reliion, ender, soial status, et etera 
as intended  a Numer ͥ͟ ear ͥͥͥ͝ reardin uman ihts and 
nternational oenant on iil and olitial ihts ȋȌ.
͞. hhh
Artile ͥ͞ ararah ȋ͞Ȍ o the niersal elaration o uman ihts 
states, “n the eerise o his rihts and reedoms, eerone shall e suet 
onl to suh limitations as are determined  la solel or the urose o 
seurin due reonition and reset or the rihts and reedoms o others and 
o meetin the ust reuirements o moralit, uli order, and the eneral 
elare in demorati soietǳ. This limitation is almost entirel similar to the 
limitation ormulated in Artile ͤ͞J ararah ȋ͞Ȍ o the ͥ͝͠͡ onstitution 
hih reads, “n the enoment o their rihts and reedoms, eah erson 
is olied to sumit to the limits determined  la, ith the sole urose 
o uaranteein reonition and reset or the rihts o others and to ulƤl 
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the reuirements o ustie and takin into onsideration moralit, reliious 
alues, seurit, and uli order in a demorati ommunit.ǳ
The onstitutional ourt o ndonesia rarel disusses Artile ͤ͞J 
ararah ȋ͞Ȍ o the ͥ͝͠͡ onstitution. nstead, its onsideration reers to 
eision Numer ͜6͡ȀǦȀ͜͜͞͠. “Althouh the ourt is o the oinion 
that the oerridin o the rinile o nonǦretroatiit is ustiƤale, it is 
not the intent o the ourt to state that suh oerridin an e undertaken 
at an time ithout an limitations. The ͥ͝͠͡ onstitution itsel, Artile ͤ͞J 
ararah ȋ͞Ȍ, as desried aoe, has aƥrmed the limitation, namel that 
the rinile o nonǦretroatiit an e oerridden onl to uarantee the 
reonition and reset o the rihts and reedom o others and to ulƤl 
air demand in aordane ith onsiderations o moralit, reliious alues, 
seurit and uli order in a demorati soiet.ǳ
Aordin to Maruarar iahaan, Artile ͤ͞J ararah ȋ͞Ȍ o the ͥ͝͠͡ 
onstitution eliitl states that the restrition is onl imosed  suh 
la ith a sole urose to, “uarantee the reonition o and the reset 
or other ersonsǯ rihts and reedom and ulƤl air demand in aordane 
ith the onsiderations o moralit, reliious alues, seurit, and uli 
order in a demorati soietǳ. n at, Artile ͤ͞J ararah ȋ͞Ȍ o the ͥ͝͠͡ 
onstitution also inludes a enhmark, hih an e traed ak to the 
rinile o the onstitution, namel roortionalit, hih also onstitutes 
the main rinile reuired  rule o la. uh rinile is a enhmark 
or round or ustiƤation. The restrition imosed throuh the la ustiies 
the restrition on the riht to demora or eoleǯs soereint and human 
rihts. The three enhmarks that hae to e shon hen alin the 
rinile o roortionalit to the restrition o asi rihts o itiens in 
order to e onsidered alid and not in ontradition to the onstitution 
are as ollosǣ 
͝. The la restritin human rihts onstitutes a roer eort or 
aomlishin a uroseǢ
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͞. The instrument used to restrit suh rihts and reedom is reuired so 
as to ahiee a stiulated leal uroseǢ
͟. Burden on the oreoin restrited riht must e roortional or eual 
to the eneƤts uaranteed  suh la.
n ases onernin rihts to reset o ria, reedom o eression 
and reedom o eaeul asseml and assoiation, the onstitutional 
ourt o Turke also adoted the rinial o roortionalit. t as stated 
 the resident o the onstitutional ourt o Turke, uhtu Arslan at 
the nternational mosium on onstitutional omlaint, Jakarta, ͝͡Ȃ͝6 
Auust ͜͞͝͡. “n ases onernin the riht to reset ria, reedom o 
eression and reedom o eaeul asseml and assoiation, the Turkish 
onstitutional ourt adoted also a rihtsǦased aroah to the riteria o 
neessit o a demorati soiet and to the rinial o roortionalit.  As 
 said, Turkish onstitutional ourt intended to the ondition o lealit in 
a er lieral sense and more strit sense to rotet rihts and lierties. tǯs a 
kind o reondition or resetin rihts and lierties. But, ou onǯt i an 
interention restrition on an rihts as resried  la, this restrition 
must also e neessar in a demorati soiet and this interention must 
e roortionate to the leitimate aims o, or instane, roidin uli 
interest or reention o rimes.ǳ
͟. ’ h
ome artiles o the niersal elaration o uman ihts eseiall 
those reardin the rinile o eualit and rohiition o disrimination 
an e ound in tiulation o the eoleǯs onsultatie Asseml o the 
euli o ndonesia Numer ȀMȀͥͥͤ͝ reardin uman ihts, a 
Numer ͥ͟ ear ͥͥͥ͝ on uman ihts and the ͥ͝͠͡ onstitution ater the 
ͥͥͥ͝Ǧ͜͜͞͞ Amendment. oeer, ased on tatements o the 
oernment 
and statement o the eoleǯs eislatie Asseml on eision Numer 
͜6͡ȀǦȀ͜͜͞͠, the tiulation o the eoleǯs onsultatie Asseml o 
the euli o ndonesia Numer ȀMȀͥͥͤ͝, aliale at that time, 
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assined hih leel state institutions and all oernment aaratus to reset, 
uhold and disseminate the interretation o human rihts to the eneral 
uli and to immediatel rati arious N uman ihts nstruments as 
lon as the are not ontraditor to anasila and the ͥ͝͠͡ onstitution. 
elated to that, The onstitutional ourt o ndonesia in eision Numer 
͜͡͡ȀǦȀ͜͜͞͠ elainedǣ
“The asi rihts set orth in the aoementioned artiles o the 
onstitutionȄresetiel nonǦdisrimination, eualit eore the la 
and riht to eual treatment eore the la ith no disriminationȄ
are the asi riniles in the rotetion o human rihts, hile the 
onstitution roides no lear deƤnition o the riniles, so that the 
ourt should also onsider the national and international instruments 
o human rihts, sine as a memer o the nited Nations, the state 
has the moral and leal resonsiilit to uhold suh instruments o 
human rihts hih hae een aeted  the euli o ndonesia.ǳ
Aordin to Maruarar iahaan, the adotion o uman ihts in the 
ͥ͝͠͡ onstitution as the asi norm has a onseuene. uman ihts shall 
eome the enhmark to ude the onstitutionalit o la that aơets and 
relates to the dinit and status o ersons. n interretin the roisions in 
the rinial art o the ͥ͝͠͡ onstitution, the deeloment and interretation 
o releant onets need to e osered. Moreoer, the ratiƤation o 
uman ihts instruments, suh as  and nternational oenant 
on onomi, oial and ultural ihts and the entr o the euli o 
ndonesia into the nited Nations uman ihts ounil, hae reated 
ndonesiaǯs ommitment to international oliation. This ommitment, 
hih has arisen rom the international onention and artiiation in 
international oranisations, ill also ie olour to ho the onstitutional 
ourt as a tate nstitution understands the onstitutional norms stated in 
the ͥ͝͠͡ onstitution. 
The onstitutional ourt o ndonesia oten uses nternational uman 
ihts to strenthen the onsideration o deisions, eseiall in ases related 
to the rinile o eualit and the rohiition o disrimination. oeer, 
the ourt still uses ͥ͝͠͡ onstitution as rimar roles. 
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mortant deision to sho that ondition is in eision Numer ͞͞Ǧ͞͠Ȁ
ǦȀͤ͜͜͞ that statesǣ
“t is true, aƥrmatie ation is the oli that has een aeted  
ndonesia hih oriinates rom onention to liminate All 	orms 
o isrimination Aainst omen ȋAȌ, hoeer eause in the 
etition the ourt is ien ith the otions eteen the riniles 
roided or in the ͥ͝͠͡ onstitution and the demand or oli ased 
on the A, the ͥ͝͠͡ onstitution must e rioritied.ǳ  
. 
	ormer Justie Maruarar iahaan states, “The resene o a onstitutional 
ourt in a ne demora, as an institution needed or the strenthenin o 
demora and human rihts rotetion in a transitional eriod.ǳ Based on 
itǯs ͜͝ ears o eerienes, The onstitutional ourt o ndonesia has ien 
tremendous ontriution or the rotetion o human rihts and the adanement 
o demora and nomora, eseiall or the estalishment o the rinile 
o eualit and the rohiition o disrimination ased on ͥ͝͠͡ onstitution 
and the rinile o roortionalit.
	
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